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Under the proportionality rule, the expected
liability confronting firms equals the losses
attributable to the tortious conduct. By giving
firms precisely the incentive needed to induce
them to take optimal care, such a rule enables the
system to achieve its optimal deterrence objective
(David Rosenberg, The Causal Connection in
Mass Exposure Cases: A 'Public Law' Vision of
the Tort System, 97 HARvV. L. Rev. 849, 866
(1984)).
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Each defendant will be held liable for the
proportion of the judgment represented by its
share of that market unless it demonstrates that it
could not have made the product which caused the
plaintiff's injuries.... Under this approach, each
manufacturer's liability would approximate its
responsibility for injuries caused by its own
products.
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. are especially troublesome because, unlike the
sporadic accident cases, it may be possible to
ascertain with a fair degree of assurance that the
defendant did cause damage, and, albeit with
somewhat less certainty, the total amount of that
damage (at p. 836).
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It may be possible—through the use of the class
action device—to overcome this obstacle by
making a single, class-wide determination of
liability and by distributing the damages charged
to all defendants as a group among all class
members on a pro rata basis.
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”In my opinion, the attribution of liability according
to the relative degree of contribution to the chance of
the disease being contracted would smooth the
roughness of the justice which a rule of joint and
several liability creates. The defendant was a
wrongdoer, it is true, and should not be allowed to
escape liability altogether, but he should not be liable
for more than the damage which he caused and, since
this is a case in_which science can deal only in
probabilities, the law should accept that position and
attribute liability according to probabilities. The
justification for the joint and several liability rule is
that if you caused harm, there is no reason why your
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liability should be reduced because someone else also
caused the same harm. But when liability is
exceptionally imposed because you may have caused
harm, the same considerations do not apply and
fairness suggests that if more than one person may
have been responsible, liability should be divided
according to the probability that one or other caused
the harm”. (para. 43)
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78 28 Burden of Proof

(a) Subject to Subsection (b), the plaintiff has the
burden to prove that the defendant's tortious conduct
was a factual cause of the plaintiff's physical harm.

(b) When the plaintiff sues all of multiple actors and
proves that each engaged in tortious conduct that

exposed the plaintiff to a risk of physical harm and
that the tortious conduct of one or more of them
caused the plaintiff's harm but the plaintiff cannot
reasonably be expected to prove which actor caused
the harm, the burden of proof, including both
production and persuasion, on factual causation is
shifted to the defendants” (Restatement of the Law,
Third, Torts: Liability for Physical Harm, Proposed
Final Draft No. 1, April 6, 2005)
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“In case of multiple activities, where each of them
alone would have been sufficient to cause the damage,
but it remains uncertain which one in fact caused it,
each activity is regarded as a cause to the extent
corresponding to the likelihood that it may have
caused the victim’s damage”
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“If, in case of multiple victims, it remains uncertain
whether a particular victim’s damage has been caused
by an activity, while it is likely that it did not cause
the damage of all victims, the activity is regarded as a
cause of the damage suffered by all victims in
proportion to the likelihood that it may have caused
the damage of a particular victim”
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“it may be possible to ascertain with a fair degree of
assurance that the defendant did cause damage” (p.
836)
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“It is likely, however, that even if plaintiffs as a class
could prove that they were injured by Agent Orange,
no individual class member would be able to prove
that his or her injuries were caused by Agent Orange”
(p. 833)

198 2°¥2In7 295 1°2m 0°v2In YW 02301 9D0M 5 1°31aY 1377 101 3 AR

1997 2P0 0 N NYIY 7300 1001 KD NRT QY .11007 1IN ADWRR 2py 1P

797 73 1% VOWNT N2 (485 ,17W™V P11 1712 MV™AN NT19 IX7) 2°¥2I07 Y95 1an
:IWDR NP2 X1 PYRIT'22TI1X 0702 7Y 02PN

"Any attempt to resolve the problem on a plaintiff-by-
plaintiff basis cannot be fully satisfactory"” (p. 837).
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“Since the problem results from a plaintiff-by-plaintiff
method of adjudication, one solution is to try all
plaintiffs' claims together in a class action thereby
arriving at a single, class-wide determination of the
total harm to the community of plaintiffs” (p. 837-

838)
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“[T]he _concept of corrective justice embodied in the
tortious-aspect causation requirement clearly
continues to control the decision of actual tort cases.
Despite more than a half-century of academic assaults
on the causation requirement, the courts almost
invariably reach results that are consistent with it. The
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requirement and the underlying concept of corrective
justice exert a very strong normative pull, even when
judges do not articulate that pull but rather couch their
decisions in the currently fashionable language of
loss-spreading and wealth-maximization.” (R.W.
Wright “Causation in Tort Law” 73 Calif. L. Rev.
1737, 1827 (1985) (Wright — 127179))
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“[T]he law prefers a 50 per. Cent. Chance of doing
justice to the certainty of doing injustice” (E.J. Weinrib
“A step forward in factual causation” 38 Mod. L. Rev
518, 524 (1975) (211" — 197Y)
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”[DJoes not apply to cases featuring a pattern of
recurrent  transgression. In  such cases, the
dichotomous framework of ‘yes or no’ may lead to a
systematic rather than merely occasional distortion in
allocating losses in society. This distortion would
occur in a group of similar cases that exhibit an
asymmetry between the cases in which the ‘all or
nothing” approach favours the wrongdoers and the
cases in which this approach favours the victims...
Application of the ‘all or nothing® approach in [a
recurrent-event category] would lead to a systematic
dismissal of lawsuits, that is, to a large-scale denial of
compensation to tort victims and to a massive escape
of wrongdoers from liability in torts. At its other
extreme, this approach would lead to both excessive
compensation of victims and excessive liability of
wrongdoers. This outcome would amount to both
injustice and inefficiency” (Porat & Stein on
Fairchild 695; 671-672 '1n¥2 03 IX7)
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7Settling a single liability issue by either ‘yes’ or ‘no’
is not the same as settling one thousand liability issues
by a thousand ‘yes's’ or ‘no's’. In a single-event
category of cases, the injustice and the inefficiency
are_merely a statistical possibility that materializes
sporadically in a world far removed from the judge's
desk. In a recurrent-event category, the judge's
signature certifying ‘yes’ or ‘no’ also certifies the
level of concrete injustice and inefficiency in the
immediate reality.” (Porat & Stein on Fairchild, 671)
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“[1]f the defendant is allowed to exploit the inherent
evidential difficulty as a defence to his breach of duty,
the duty will in effect be unenforceable” (529 ,111"1)
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“This is a case in which the actual chain of events in
the man's body leading up to the injury is not clearly
known... The pursuer has, after all, only to satisfy the
court of a probability, not to demonstrate an
irrefragable chain of causation, which in a case of
dermatitis, in the present state of medical knowledge,
he could probably never do” (p. 10C-G)
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“[1In this type of case a stark distinction between
breach of duty and causation is unreal. If the provision
of shower baths was (as the evidence showed) a
precaution which any reasonable employer in the
respondents' position would take, it means that such
employer should have foreseen that failure to take the
precaution would, more probably than not,
substantially contribute towards injury; this is
sufficient prima facie evidence...To hold otherwise
would mean that the respondents were under a legal
duty which they could, in the present state of medical
knowledge, with impunity ignore.” (p. 8E and 9B)

RYO2NT ANTN DR °2 %) A7 PInn1Y 70T Salmon 11190

“[1]t would mean that in the present state of medical
knowledge... an employer would be permitted by the
law to disregard with impunity his duty to take
reasonable care for the safety of his employees.” (p.
12G)
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“[I]t is a sound principle that where a person has, by
breach of duty of care, created a risk, and injury
occurs within the area of that risk, the loss should be
borne by him unless he shows that it had some other
cause... In many cases, of which the present is typical,
this is impossible to prove, just because honest
medical opinion cannot segregate the causes of an
illness between compound causes. And if one asks
which of the parties, the workman or the employers,
should suffer from this inherent evidential difficulty,
the answer as a matter of policy or justice should be
that it is the creator of the risk who, ex hypothesi must
be taken to have foreseen the possibility of damage,
who should bear its consequences.” (p. 6D-F).
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7] am of opinion that such injustice as may be
involved in imposing liability on a duty-breaking
employer in these circumstances is heavily outweighed
by the injustice of denying redress to a victim”
(Fairchild 1M1 ,para. 33)
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“[Clause-in-fact issue may quite often raise questions
of legal policy that are even more challenging than
questions of legal causation”

(279 "TITA1D "N2"0 WP TD?))
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“Though the conditio sine qua non test is in many
ways factual, the deviation from the test in multi-
causation cases, in particular, is driven by legal and
policy considerations” (C. Van Dam, European Tort
Law, 270 (2006))
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“The determination of what happened is in a judicial
context not in itself a process that is infected with the
higher views of policy. But that is not to say that there
can be no interplay between these higher issues and
the cause in fact question. For, after all, the very
existence of the cause in fact inquiry is the expression
of certain more abstract considerations of fairness. At
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stake is a balance between the innocent victim’s claim
to be compensated and the freedom of the defendant to
be as wicked as he likes as long as no injurious
consequences flow from that wickedness. The
weighing of these competing interests is, of course,
not a value-free process... [W]e must always be
prepared to test the cause in fact process against the
underlying policies and purposes that it embodies, and
to adjust the ordinary method of dealing with cause in
fact if it fails adequately to reflect our more basic
notions of fairness” (530 ,1"11™)
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“In case of multiple activities, where each of them
alone would have been sufficient to cause the damage,
but it remains uncertain which one in fact caused it,
each activity is regarded as a cause to the extent
corresponding to the likelihood that it may have
caused the victim’s damage”
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“The victim has to bear his loss to the extent
corresponding to the likelihood that it may have been

caused by an activity, occurrence or other
circumstance within his own sphere”
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“The European Principles suggest a proportional

distribution of the loss between the tortfeasor and the
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victim, corresponding to the likelihood that the
damage has been caused by the tortfeasor or by
circumstances or activities in the victim’s sphere (Art.
3:103, 3:106 PETL)” (H. Koziol, Digest of European
Tort Law, 439)
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“Probably the most striking rule for most jurisdictions
is Article 3:103, which suggests that in cases of
alternative causation... the possible tortfeasors shall
be liable only in part, corresponding to the likelihood
that each may have caused the loss... This solution has
the advantage of spreading the risk of insolvency more
evenly among the parties involved. That general idea
also underlies Article 3:106, where it is extended to
risks within the victim’s own sphere”(Koch, 209-210)
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“?Activities’ that may have caused the damage in the
sense of Art. 3:101 ff. PETL may also be activities or
circumstances within the victim’s own sphere (see Art.
3:106 PETL). In such cases the victim has to bear his
or her loss to the extent corresponding to the
likelihood that it may have been caused by
circumstances within his or her own sphere. The
combined application of Art. 3:103 and 3:106 PETL
leads to a proportional distribution of the loss not
between several tortfeasors but between a tortfeasor
and the victim him- or herself” (T.K. Graziano, Digest
of European Tort Law, 435)
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“A further example is a medical malpractice case. The
patient falls severely ill. Yet, the illness may well
have a ‘natural cause’. The doctor is liable to the
extent his malpractice may have cause the illness”
(58,0917 NMI1PV? 120100 12T IRI)
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“As already mentioned supra Art. 3:103, the Group
realizes that the approach of Art. 3:106 might be quite
a step for the common law... Seen from a European
angle, there is hardly a common core to support the
balance of probabilities doctrine. Besides, there seems
to be some dispute about it in the common law-world
as well” (57-58 ,07917'Ril 11177V 1200 "127T)
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“[D]ividing the loss between the parties where it is
likely, but not certain, that the defendant has caused
the claimant’s injuries, and if another possible cause
lies within the latter’s own sphere”

(B.A. Koch, Digest of European Tort Law, 396)
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“If it should turn out that one possible cause was the
sole responsibility of the hospital (the failure to notice
the placenta insufficiency), but another equally
probable cause within the sphere of the claimant (the
umbilical cord), and if it were impossible to decide
which ultimately prevailed, then the loss should be
divided between the claimant and the defendants in
equal shares” (B.A. Koch, Digest of European Tort
Law, 398).
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— 138 7°y021,v23p (Obligations Act

§ 138. Common liability for damage

(1) If several persons may be liable for damage
caused and it has been established that any of the
persons could have caused the damage, compensation
for the damage may be claimed from all such persons.
(2) A person obligated to compensate for damage
shall be released from liability if the person proves
that the damage was not caused thereby.

(3) In the case specified in subsection (1) of this
section, compensation for damage may be claimed
from each person to an extent in proportion to the
probability that the damage was caused by the person
concerned.
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— %3 cassation - Premiére chambre civile

7 Attendu, cependant, que si l'action en responsabilité

du fait d'un produit défectueux exige la preuve du

dommage, du défaut et du lien de causalité entre le

défaut et le dommage, une telle preuve peut résulter de

présomptions, pourvu qu'elles soient graves, précises

et concordantes”
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cognizable harm have almost universally limited its recognition to medical-
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“Determining whether a factor is substantial is not a
pure question of fact which is answerable by evidence
alone. At the very least it is a mixed guestion of fact
and law requiring a decision as to the applicability of
the legal norm to a given state of facts” (532 ,1"11™1;
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Saul Levmore ‘“Probabilistic Recoveries, Restitution
and Recurring Wrongs”, 19 J. Legal Stud. 691, 722
(1990))
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“The concept of ‘probability’ in the legal sense is
certainly different from the mathematical concept;
indeed, it is rare to find a situation in which the two
usages co-exist although, when they do, the
mathematical probability has to be taken into the
assessment of probability in the legal sense and given
its appropriate weight” (Re JS (a minor) [1980] 1 All
ER 1061, 1066).
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“It has also been emphasised that where the evidence
permits, it is an essential part of a judge’s duty to
come to a definite conclusion and he is not entitled to
dismiss a claim on the ground that he is unable to
decide which party’s negligence caused, for instance,
an accident. ... [I]t was not permissible for the judge
to conclude that on the balance of probabilities neither
had proved a case against the other. It would be rare
for road traffic cases to fall into the exceptional
category where it was possible for a judge to say ‘I
just do not know’ in relation to an accident’s cause.”
(Walton, Cooper and Wood (eds.), Charlesworth &
Percy on Negligence 397 (11th ed., 2006)).
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“Tort law 1is not interested in the defendant’s
culpability aside from the plaintiff’s entitlement to
redress. The bipolar nature of tort law requires our
asking not only “Why can this plaintiff recover from
this defendant?” but also “Why can this plaintiff
recover from this defendant?” Even if culpability
suffices to implicate the defendant, the plaintiff can
complain only about the wviolation of a right.”
(Weinrib, The Idea of Private Law, 155-56)
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“Because corrective and distributive justice are the
categorically different and mutually irreducible
patterns of justificatory coherence, it follows that a
single external relationship cannot coherently partake
of both. Aristotle’s contrast of corrective and
distributive justice does not determine whether the law
should treat an incident correctively or distributively.
But if the law is to be coherent, any given relationship
cannot rest on a combination of corrective and
distributive  justification. When a  corrective
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justification is mixed with a distributive one, each
necessarily undermines the justificatory force of the
other, and the relationship cannot manifest either
unifying structure.

The problem with combining corrective and
distributive justice within a single relationship is that
distributive justice splits asunder what corrective
justice joins together. Corrective justice involves the
intrinsic unity of the doer and the sufferer of the same
harm. A distributive criterion disassembles this unity
by selecting a feature morally relevant to only one of
the parties to the transaction.” (Weinrib, The Idea of
Private law, 73, 75)
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“The causality principle requires that every effect be
preceded by a unique cause. This idea had served for
over a century as a basic assumption of practically
every firm of rational research. [...] The uncertainty
principle, Heisenberg asserted, denies this: “In the
strict formulation of the causal law — if we know the
present, we can calculate the future — it is not the
conclusion that is wrong but the premise.” [...] The
casual connection between present and future is lost,
and the laws and predictions of quantum mechanics
become merely probabilistic, or statistical, in nature.”
(David C. Cassidy, Heisenberg, Uncertainty and the
Quantum Revolution, Sci. AM., May 1992, 106, 110-
11)
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“...cases of scientific uncertainty involve a special
kind of uncertainty, to address which the tribunal of
fact needs knowledge going beyond common general
knowledge. In such instances, an additional problem
flows from the tribunal’s difficulty in relying on its
common sense to reach a decision that is truly legal
and rests on scientific findings. It is arguable that
cases involving scientific uncertainty call more
compellingly for a special approach to causation, since
the facts known to the tribunal are much more difficult
to assess than those involved in pure factual inquiries,
for which common sense applied to the lay evidence
may often be sufficient to resolve gaps in evidence.”
(Lara Khoury, Uncertain Causation in Medical

(Khoury :1%7% ; liability 47 (2006))
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“The burden of proof is merely one of a number of
items that a court must manipulate in order to produce
a just result. It is not a fixed point around which other
and sometimes more powerful concepts must revolve
like so many planets in the pre-Copernican universe.”
(Ernest J. Weinrib, A Step Forward in Factual
Causation, 38 Mob. L. REV. 518, 528 (1975)) :12112)
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“Despite this similarity, however, one crucial feature
separates McGhee from this line of cases. Until
McGhee this reversal of onus of proof was restricted
to instances in which the absence of proof was
somehow the doing of the culpable defendant. The
hunter by shooting at that particular time caused his
shot to become indistinguishable from that of his
comrade. The captain who refused to turn back let slip
the only opportunity of ascertaining whether a rescue
would have saved the seaman. The hotel operator who
failed to engage a lifeguard not only exposed the
victims to an unreasonable risk but deprived them of
the presence of a witness whose testimony may have
established the circumstances of death. By contrast in
McGhee the opportunity of proof was not impaired by
the defender but was merely absent. In the current
state of medical science, the manner in which this
disease developed was simply unknown, and this
ignorance was of course neither created nor increased
by the defender.” (Weinrib, A Step Forward at 526)
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: 9MI% "PREPONDERANCE OF THE EVIDENCE"

"[P]reponderance of the evidence. The greater weight
of the evidence, not necessarily established by the
greater number of witnesses testifying to a fact but by
evidence that has the most convincing force; superior
evidentiary weight that, though not sufficient to free
the mind wholly from all reasonable doubt, is still
sufficient to incline a fair and impartial mind to one
side of the issue rather than the other. This is the
burden of proof in most civil trials, in which the jury
is instructed to find for the party that, on the whole,
has the stronger evidence, however slight the edge
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may be. — Also termed preponderance of proof;
balance of probability. See REASONABLE DOUBT.
Cf. clear and convincing evidence under EVIDENCE.
[Cases: Evidence 598. C.J.S. Evidence 8§ 1310-1312,
1315.]

“Criminal convictions are so serious in their
consequences that it is felt that an accused person
should be freed, if there is any fair or reasonable
doubt about his guilt, even though there seems to be
considerable likelihood that he did commit the
crime.... In civil cases, however, the consequence of
losing a case, although serious enough in many cases,
is not considered to be such as to require so stringent a
rule. Accordingly the plaintiff is entitled to a verdict if
he proves the case ‘by the preponderance of the
evidence.” In other words, he is entitled to a verdict
even though there may be a reasonable doubt as to the
liability of the accused, if the jury is satisfied
nevertheless that the plaintiff has proved his case.”
Charles Herman Kinnane, A First Book on Anglo-
American Law 562 (2d ed. 1952) ".
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Vanderbilt Law Review — “Comparative v. Contributory Negligence” — 21 (Nov -2

"Could the Court or the Legislature 2 972KX1 IRWT 1°2W NINID2 ,1968) 6, 889

:(892 'mya) (Fleming) 31°m%D 0173 /511D 1% ,decide?”

"The proposition that changing the law is properly and

exclusively the function of the legislature runs counter

to Anglo-American tradition. It has long been the

boast of the common law that it was able to adapt

itself to changing conditions™.
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“Depends on whether the policies which underlie the
proposed rule are strong enough to outweigh both the
policies which support the existing rule and the
disadvantages of making a change.’ But there is more
than ample elbow room within each of the three facets
of this test.

Appraisal of the disadvantages of change is focused to
a considerable degree upon the distinctive
disadvantages of decisional in comparison with
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statutory change, and it depends upon a host of
factors. Among these are (1) the court’s confidence in
its understanding of the problem type that is
exemplified in the single case at hand in comparison
with the understanding that might be attained through
use of a legislature’s investigatory powers, (2) the
scope of application and complexity of the precedent
under challenge and the feasibility of reforming it
through comprehensive legislation, (3) the degree of
conviction about the merits of the precedent and the
rule proposed in its stead and about the consistency of
that appraisal with settled views of significant groups
in society, in so far as they can be perceived, (4) the
extent of reliance upon the precedent and, in view of
such reliance, the probable extent of harm from
overruling it, and (5) the magnitude of the change. The
last of these factors may be viewed not only in terms
of the immediate impact of the proposed change upon
particular decisions and thus upon future legal
relations, but also in terms of its relation to the larger
doctrinal context, its consistency with major currents
of doctrine, and its potential impact upon future
doctrinal developments”.
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"Courts are not equipped to pursue the paths of
discovering wise policy. A court is confined within the
bounds of a particular record, and it cannot even shape
the record. Only fragments of a social problem are
seen through windows of a litigation".
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"The civil standard of proof always means more
likely than not".

(Secretary of State for the Home Department v.
Rehman [2001] 3 WLR 877, 895).
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"If the evidence establishes only that the accident
was possibly due to the negligence to which the
plaintiffs seek to assign it, their case is not
proved".
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"The dividing line between conjecture and
inference is often a very difficult one to draw. A
conjecture may be plausible, but it is of no legal
value, for its essence is that it is a mere guess".

(Jones v. Great Western Railway Company (1931)
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— 0% Oliver W. Holmes

"Hard cases make bad law".

(Northern Securities Co. v. United States 193 US
197, 400; 48 L. Ed. 679, 726 (1904)).
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